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Competitive video gaming is rapidly gaining mainstream attention. Major U.S.
television networks have commenced broadcasting such competitions. The term
esports has been assigned to the practice, but it remains to be seen whether
lawmakers and regulators agree that the contests are indeed sports. This paper
provides a comprehensive examination, analysis, and application of the tests that
have previously been used to determine whether an activity is a sport. We illustrate
potential streams of litigation, some of which are specific to activities classified as
sport. The emergence of esports in the United States has highlighted the absence
of a legal definition of sport. Be it the newest form of sport or not, esports afford a
glimpse to the future of creative competition, business innovation, and the related
legal, policy, and litigation implications emerging alongside this new (sporting or
otherwise competitive) activity.
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Competitive video gaming has become one of the quickest-growing segments
of the entertainment industry.! Esports, as the practice of competitive video gaming
has been named, is a term that represents a variety of different game types and
game titles.? Deloitte estimated that esports would generate global revenues of
$500 million in 2016, increasing by 25% in ensuing years.? Projections extending
to 2019 forecast direct esports revenue surpassing the $1 billion mark.* Parshakov
and Zavertiaeva noted that more than 70 million people watched various esports
tournaments in 2013.3

As esports’ growth continues, the industry is beginning to face a multitude of
potential challenges. While some problems—including match-fixing and doping—
have been well documented, others, such as issues of diversity, are slowly becoming
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more prominent.® The current regulatory landscape surrounding esports is uncertain.
In many respects, how esports continue to grow in the United States will depend on
how the activity is classified. Political actors, regulators, industry stakeholders, educa-
tors, and, eventually, courts need to address the normative question most competitive
activities deal with at their nascent stage: Are esports “sports” in the traditional ath-
letic sense? Or are video game competitions more closely aligned with professional
wrestling and other types of performing arts” and/or skill-based entertainment?®

Video game tournaments are in fact about 20 years old; however, their recent
explosive growth is largely connected to the launch of Twitch, an online streaming
platform, which now rivals major entertainment sites for online traffic.’ The rise
of video game streaming eliminated the need for national television contracts and
opened up access to competitive video gaming without regard for geographic con-
straints. As such, one would assume that esports’ business evolution and regulatory
trajectory are markedly different from traditional mainstream sports. However, at the
dawn of 2017, ample legal issues surrounding esports are evident, including labor,
employment conditions, equal opportunity, competition, governance, corruption,
intellectual property, as well as several areas of contract and tort law.

This paper provides three meaningful contributions to the literature. First, we
discuss what esports are and suggest that esports competitors are likely closer to
professional athletes than to the perpetuated stereotype of video games being played
by overweight teenagers huddled in dark basements. Second, we provide a compre-
hensive examination of how esports may be evaluated by courts or administrative
agencies with regard to whether or not the activity qualifies as a sport. Third, we
address recent litigation impacting esports and highlight that, should esports take
a similar trajectory to traditional sports, the future will likely feature a multitude
of litigation in a number of different areas. Addressing whether esports is a sport
could have a meaningful impact on the application of a variety of different federal
and state laws; however, regardless of whether esports are a sport, competitive
gaming has established a presence in the United States, and that presence will
inevitably collide with a number of different policies and laws at both the state
and federal levels.

What Is an Esport?

Coates and Parshakov observed that esports have no common definition, but noted
that Wagner defined the activity as “an area of sport activities in which people
develop and train mental or physical abilities in the use of information and com-
munication technologies.!® Hamari and Sjoblom described esports “as a form of
sports where the primary aspects of the sport are facilitated by electronic systems;
the input of players and teams as well as the output of the esports system are
mediated by human-computer interfaces.”'! Hamari and Sjoblom furthered their
description, noting that the term esports “‘commonly referred to competitive (pro
and amateur) video gaming that is often coordinated by different leagues, ladders
and tournaments, where players customarily belong to teams or other ‘sporting’
organizations who are sponsored by various business organizations.”!?

Hewitt noted that esports face a challenge in their acceptance as mainstream
sports.!3 Esports provide a competitive environment without individuals being
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confined by their own physicality.'* Hewitt argued that as video games have devel-
oped, they have incorporated increasing levels of skill, allowing for exceptional
players to be differentiated from the average masses.!> Certain video games have
historically attracted skilled players, but more recently specific titles appear to have
been developed specifically for competitive play.'® While both traditional sports
and esports display feats of skill, live spectating of an esports event involves watch-
ing a monitor or screen with game play footage and not the human participants.!”

Like traditional athletes, professional video game players are members of teams
that “are responsible for their training, sponsorships, travel and lodging when play-
ing abroad,” with some teams even providing team housing when not traveling.'?
Carvalho observed that it should be worth considering individual games as distinc-
tive sports, as each game for which competitive events take place are distinct, just
as basketball and baseball are distinct and both are recognized as sports.!° Carvalho
noted that the traditional physical location model often associated with sports is not
present or even necessary in the esports model, as there is no necessity to create
billion-dollar stadiums.?° Additionally, Carvalho stated there are several differences
in the makeup of the esports business structure—for example, there is no sharing
of broadcast revenues among teams, and teams are largely reliant on sponsorships
to provide for their players.?! With the advent of more diverse revenue sources,
consistent revenue and gaming markets’ growth, and more outlets for professional
players and teams to engage in this fledgling industry, the latter may rely less on
sponsorships, despite the fact that projections estimate esports brands’ spending
to more than double by 2020, surpassing $800 million.??

Carter and Gibbs noted that esports are a “physically draining, expertise driven
activity which hinges on performance in both the physical and digital domains.”??
Hollist defined esports as “professional video game matches where players compete
against other players before an audience.”?* Hollist also noted that competitive
video gaming comprises many different forms similar to different sports.> The
question of whether esports are sports is potentially a double-edged sword. As will
be discussed in the ensuing sections and summarized in Table 1, there is a wide
variety of potential tests that could be applied by agencies or courts to determine
which activities constitute a sport.

Are Esports a Sport?

The question of whether esports are a sport is legally meaningful. The United
States has a variety of statutes that are only applicable to occurrences involving
sport.26 Sports have received special treatment at the federal level for an extensive
period of time. Indeed, as far back as at least 1888, members of Congress were
requesting that certain sports be specifically referenced in legislation.?’ Professor
Dionne Koller has observed that some federal sport-specific statutes, such as the
Sports Broadcasting Act, “are aimed at facilitating the growth and protecting the
integrity of professional sports,”?® whereas other statutes, such as the Professional
Boxing Safety Act, are meant to provide a level of uniform regulation.? Indeed,
Professor Gabe Feldman described the way that sport is treated by the law in the
United States as “unique.”° Sport-specific statutes may present both advantages
and disadvantages for emerging activities such as esports. For instance, while
stakeholders may benefit from the protections associated with the Sports Bribery
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Table 1 Tests to Determine Whether Esports Are a Sport

Are esports a sport?

Test application Esports applicability
Liischen 1970—Nafziger 1988
a. Cooperation Y
b. Association Y
c. Contest Y
Slusher 1973
a. Rules for creation Y
b. Rules make game appealing to audience Y
c. Fills an unfulfilled need for activity Y
Michelman 2000
a. Public perception of the activity —
Wasserman 2008
a. Large motor skills N
b. Simple machines only N
c. Objective scoring Y
d. Competition among participants Y
Lakier 2014
a. Function is to entertain rather than educate or politicize Y
b. Inherent feature that renders it inexpressive Y
c. Competitive activity Y
Guttman 1978
a. Play Y
b. A set of rules Y
c. Determination of winner and loser Y
d. Skillful and strategic use of one’s body —
Suits 2007
a. Defined set of rules Y
b. Requires skill Y
c. Requires physical skill —
d. Has broad appeal Y
e. Achieved institutional stability —
Jackiw’s adapted dictionary definitions 2014
a. Physical activity —
b. For diversion, recreation, or pleasure Y
c. Involving skill Y
d. Competition Y
U.S. code-created criteria
a. Established eligibility criteria by a governing association Y
b. Between individual contestants or teams of contestants Y
c. Events are announced to the public before commencement Y
(continued)
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Table 1 (continued)

Arguments submitted as part of the Biediger v. Quinnipiac litigation

American Association of Cheerleading Coaches

a. Physical activity propelling or overcoming a mass through space

b. Competing against an opponent
c. Uniform set of rules to determine a winner
d. Primary purpose being comparison of skills
Quinnipiac University argument
a. Operating budget comparable to other teams
b. Comparable benefits and services
i. Equipment
ii. Medical treatment
iii. Study halls
iv. Community service opportunities
c. Comparable coaching staff
d. Recognition
USA amicus brief
a. Allow for receiving same benefits as other athletes
b. Comparable program structure and administration
c. Comparable team preparation and competition
d. Post-season events
e. Athletic competition is the primary purpose
April 11, 2000, OCR letter in Quinnipiac reply brief
a. Selection of team based on objective athletic ability
b. Defined season
c. Comparable preparation and competition
i. Coaching
ii. Recruitment
iii. Budget
iv. Tryouts
v. Eligibility
vi. Comparable practice sessions
vii. Competitive opportunities
d. The activity is administered by a governing body
e. Primary purpose of the activity is athletic competition
OCR Dear Colleague letter
a. Team selection based on athletic ability
b. Activity is limited to a defined season

c. Athletic department (governing body) administers the activity

d. Primary purpose of activity is competition
e. Does team prepare for competition like other teams?
i. Coaching
ii. Budget
iii. Tryouts
iv. Eligibility
v. Practice
vi. Competitive opportunities
vii. Recognition
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Note. Y represents yes; N represents no; — represents unclear.
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Act,?! if esports are considered to be a sport, the application of the Wire Act?? or
Professional and Amateur Sports Protection Act’®* may hinder the growth of the
complementary gambling market. While some countries, such as France, have taken
affirmative steps to classify esports as a sport, the question of esports’ status in the
United States, in particular at the federal level, is very much unresolved.?* There are
a variety of different tests that a court or administrative agency may use to analyze
whether esports are a sport. While it is possible that there could be a proclamation or
memorandum opinion issued by the Department of Justice clarifying the activity’s
status, it may be more likely that a court will be tasked with determining the status
of esports.® The following sections detail different tests that can help determine
which activities can be classified as sports. These tests could also be utilized by a
court to determine the status of esports.

The Liischen and Nafziger Test

Utilizing the Olympic Charter’s most recent (August 2016) iteration, sanctioned
sports to be considered for inclusion in the Olympic Games are evaluated by sev-
eral criteria—for example, the value added to the Olympic movement (including
business model-specific considerations such as targeted additional revenues) and
institutional matters, alongside the popularity of each sport.3® Professor James
Nafziger noted that international sport competition is ever fluid and constantly
evolving. He remarked that sporting competitions cannot be stagnant or preserved
as some archaic ritual, a duty, a routine, which everyone has to go through; instead,
he expressed his observation that Olympic competitions keep evolving.3” Nafziger
posited three important elements for sporting competitions: cooperation, associa-
tion, and contest.’® Esports satisfy all three prerequisites: (a) there is cooperation
among participants and teams created for esports competitions; (b) there is associa-
tion among competitors (mutual understanding of the game), compliance to game
rules as posed by the game manufacturer or further developed by game competition
organizers, and institutionalization of gaming norms to allow for seamless tour-
nament and individual game competition; and (c) there is evident contest among
gaming participants. ¥

The Slusher Test

Howard Slusher also outlined several prominent features found in sport.* Slusher
noted that rules play an important role in determining what constitutes a sport: “The
rules not only must create and regulate a given contest, but they must do so in a
manner that makes it ‘appealing’ to the intended audience.”*! Slusher further noted
that organized sport has had a historical relationship to academics.*> Davis articu-
lated that there is ongoing debate as to whether sports law exists or if, instead, the
field should be more accurately titled sports and the law.** Davis noted that the pro-
cess by which fields become recognized as unique is an inexact science; much like
the debate surrounding the existence of sports law as a unique field, there is debate
surrounding the “sportiness” of esports.* Slusher argued that a defining feature of
sport is the reason for participation, suggesting that sport serves an “unfulfilled need
for activity.”* Slusher noted three criteria for determining when an activity qualifies
as a sport: rules for the creation of the game, whether the game is appealing to an
audience, and whether it fulfills a human need for activity.*® Esports arguably fulfill
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all of Slusher’s criteria in that games are undoubtedly guided by rules, not only
rules for play but also rules of computer engineering, which dictate player actions.
The appeal of esports to an audience can be seen in comparison to other sporting
events; Hollist noted that the 2013 NBA Finals had 26.3 million viewers and the
2013 Bowl Championship Series (BCS) National Championship had 26.4 million
viewers, whereas the 2013 League of Legends Season 3 World Championship had
32 million viewers.*” Slusher noted that the human need for activity “is so basic to
human existence that not even language can bring it to the surface.”*® It has been
argued that dance satisfies the human need for activity; however, it is possible that
the defining features of human activity may be culturally subjective.*® While the
playing of video games may not appear to have the same level of activity as some
traditional sports, the stimulation of video games undoubtedly fulfills a need for
activity among at least some esports participants.>

The Michelman Test

Michelman supports the proposition that a game’s classification is dependent on a
“public perception” of the activity.>! The Michelman test for determining whether
an activity is a sport is the most straightforward, yet equally subjective. Potentially
complicating the analysis is determining who makes up the public.’> A Reddit poll
found that fewer than 30% of people surveyed in 2014 considered competitive
video gaming to be a sport.>? Despite the negative view held by Reddit respon-
dents, ESPN, “the worldwide leader in sports broadcasting,” has begun coverage
of esports, possibly suggesting that the viewing public may consider esports along
the same lines as ESPN’s other programming both on television and online.>* The
public perception test, while likely the most subjective, may also be the most likely
to exist in a state of constant temporal flux.

The Wasserman Test

In an analysis of cheerleading, Cassman highlighted the wide variety of interpreta-
tions for what constitutes a sport.>> Cassman observed that a dictionary definition
required the activity to be athletic and necessitating “skill or physical prowess.”>¢
Cassman noted that law professor Howard Wasserman cited four elements present
in a sport: “(1) large motor skills, (2) simple machines only, (3) objective scoring or
at least the possibility of determining a winner by something other than subjective
judging, and (4) competition among contestants.”” It is unlikely that any of the
current forms of major esport contests rely on the use of gross motor skills; rather,
the contestants undoubtedly rely on fine motor skills. Absent a virtual reality—style
event, it is unlikely that most esports would satisfy the first prong of Wasserman’s
test. Similarly, it is unlikely that the gaming computers utilized by esports competi-
tors could be classified as simple machines. The technology that has infiltrated many
pieces of sports equipment, from biking and auto racing to football, likely renders
spurious the idea that sport be restricted to the use of simple machines. The third
Wasserman requirement is objective scoring—this feature is undoubtedly present
in most, if not all, esports as participants are guided by the rules established by
computer code; absent manipulation, scoring would likely be classified as objec-
tive.”® Finally, as noted previously, esports are competitions among both individuals
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and teams, and, as such, they likely satisfy the requirement of competition among
participants under the fourth prong of the Wasserman test.>®

The Lakier Free Speech Test

Assuming that esports can be characterized as sport, federal and state regulation
would apply. Under its enumerated powers and the Commerce Clause, the federal
government could then legislate esports as interstate commerce.®® State governments
may regulate esports as well, under state police powers, should a sport qualification
be attributed to esports. However, in this analysis, a concomitant question arises:
might esports and competitive gaming be considered an expressive activity, thus
qualifying for First Amendment protection? For that matter, could certain sporting
activities be rendered expressive content and preempt regulatory efforts by state
or federal actors?

Lakier identifies a variety of historical arguments that have been made to dis-
tinguish sport from art—these arguments may be relevant to an analysis of whether
esports are a form of performance art or a sport under the law.%' First, “sports are
not expressive acts because they function to entertain rather than to educate or
politicize.”®? Second, “there is something inherent in athletic activity that renders
it inexpressive.”®® Third, “spectator sports are not entitled to First Amendment
protection because they involve competitive activity.”®* In Interactive Dig. Software
Ass’nv. St. Louis County, the Eastern District of Missouri Court left unanswered the
question of whether video games constituted expressive activity, noting only that
the plaintiffs in the case failed to satisfy the court that their video games constituted
expressive activity.®> Conversely, in Brown v. Entertainment Merchants Associa-
tion (2011), the U.S. Supreme Court held that California legislation precluding the
sale of violent video games to minors ran afoul of the First Amendment as both
underinclusive and overinclusive:

As ameans of protecting children from portrayals of violence, the legislation is
seriously underinclusive . . . . [And] as a means of assisting concerned parents
it is seriously overinclusive because it abridges the First Amendment rights of
young people whose parents (and aunts and uncles) think violent video games
are a harmless pastime.®

Lakier cited historical reasons that courts have used to distinguish specta-
tor sport from protected First Amendment activities.®’” Lakier noted courts have
observed that sports have had a function to entertain rather than to educate or make a
political statement; while Lakier debates this position, it is arguable that the primary
purpose of most esports contests is to entertain rather than educate either players
or spectators, and any political motivation attached to esports competition is likely
ancillary to the entertainment objectives.%® The second feature historically identi-
fied as a rationale for First Amendment protection not being extended to spectator
sport is that there is an inherent feature that renders the activity inexpressive.®
Lakier illustrated the argument by noting the contrasting treatment given to nude
dancing and ballroom dancing—nude dancing being an expressive activity, while
ballroom dancing is not considered to convey the same level of expression.” It is
possible that some video games themselves may be entitled to First Amendment
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protection, whereas others are not.”! The third argument that has historically been
leveled against extending First Amendment protection to spectator sport is that it is
a competitive activity.”? Lakier contrasted ballet with football observing that while
both are feats of skill, one is scripted and the other thrives on the uncertainty of out-
come to entertain.”> While the merits of not extending First Amendment protections
to competitive activity are debatable, it is likely that most esports and other sports
are on the same side of an argument under the historical reasoning used by courts.

The Guttman Test

Jenny et al. recently noted that one challenge with classifying esports is that the
term esports is a catchall word incorporating a variety of games and activities.”
The authors noted that Robert Morris University, in Illinois, recognizes esports as
a varsity sport, and it has begun awarding scholarships to esports participants.’
According to an esports manager, the Department of Homeland Security will issue
visas to esports players in the same class as those issued to other professional
athletes.” Jenny et al. examined the work of Guttman and noted it is necessary
for a sport to include play, a set of rules, a determination of winner and loser, and
“physical skills—skillful and strategic use of one’s body.””” The authors classify
play as a “voluntary, intrinsically motivated activity,” and argue that esports likely
qualify as a form of play.’® As previously noted, esports are governed by the rules of
a contest, but also by the rules established by game creators.” Additionally, esports
contests likely satisfy the requirement that a winner and loser be designated at the
conclusion. According Jenny et al., the fourth characteristic required by Guttman
is the subject of debate over the importance of physical movement and exactly how
much use of one’s body is necessary to meet the sport criteria.?° It is unclear how
esports would be viewed should a court determine that a sport requires some form
of physicality, but Jenny et al. argued that it was debatable whether esports contain
sufficient physicality to satisfy the requirements of Guttman’s test.?!

The Suits Test

Additionally, Jenny et al. noted that Suits articulated five additional characteristics
inherent in sport, including (i) having a defined set of rules, (ii) requiring skill,
(iii) requiring physical skill, (iv) having a broad appeal, and (v) “hav[ing] achieved
institutional stability where social institutions have rules which regulate it, stabiliz-
ing it as an important social practice.”$? Jenny et al. concluded that esports arguably
meet the requirements of both Suits and Guttman, but there is likely to be debate
over the amount of physical skill involved in esports and the level of institutional
stability.®3 The issues likely to be subject to debate include, as previously noted,
whether the contests involve “physical skill” and whether esports have achieved
institutional stability. The debate of whether esports have achieved institutional
stability is complicated, because various esports titles exist and operate akin to
different sports.3* Presently, there are a number of competing organizing groups
that may lead to questions regarding whether the practice has achieved institutional
stability.®> While esports are arguably approaching a point at which institutional
stability will become necessary for continued growth, it appears uncertain whether
that point has been reached.
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The Jackiw Dictionary Test

Jackiw, in 2014, highlighted the potential importance of video gaming constituting
a sport under the Wire Act.3 Jackiw combined various dictionary definitions to
define sport as “a physical activity for diversion, recreation, or pleasure, involving
skill and competition.”8” The various dictionary definitions can be combined into
a four-element test for determining when an activity may be considered a sport: it
is a physical activity; its goal is diversion, recreation, or pleasure; it involves skill;
and it involves competition.®® As previously discussed, the amount of physical
activity is likely to be the subject of debate for those seeking to classify esports as
outside of the realm of sport. The other features identified by Jackiw appear to be
present in most forms of esports; though possible that a player could engage in the
activity for a reason other than diversion, recreation, or pleasure, it would appear
unlikely. However, absent a consensus on whether there is sufficient physicality
involved in esports, the activity is not clearly a sport by Jackiw’s adapted definition.

The US Code Conglomeration Test

In addition to the aforementioned definitions and tests, several definitions in the US
Code may provide assistance. For instance, 15 U.S.C. § 7801, the Sports Agency
and Responsibility and Trust Act, defines intercollegiate sport as follows: “[t]he
term ‘intercollegiate sport’ means a sport played at the collegiate level for which
eligibility requirements for participation by a student athlete are established by a
national association for the promotion or regulation of college athletics.”®® Addi-
tionally, 18 U.S.C. § 224, the Sports Bribery Act, offers a definition for sporting
contest: “[t]he term ‘sporting contest’ means any contest in any sport, between
individual contestants or teams of contestants (without regard to the amateur or
professional status of the contestants therein), the occurrence of which is publicly
announced before its occurrence.”°

21 U.S.C. § 2001, the Designation of United States Anti-Doping Agency Act,
which established the United States Anti-Doping Agency, defines amateur athletic
competition: “[t]he term ‘amateur athletic competition’ means a contest, game, meet,
match, tournament, regatta, or other event in which amateur athletes compete.”!
The definition of amateur athletic competition is supplemented by the definition
of amateur athlete, defined as “an athlete who meets the eligibility standards
established by the national governing body or paralympic sports organization for
the sport in which the athlete competes.”> While the Anti-Doping Agency legisla-
tion does not provide a clear definition of sport, it is possible to garner that there
must be some meeting of competitors, who satisfy eligibility standards, which are
established by a national governing body.

By taking into account various sections of the US Code, it is possible that a court
may one day adopt as a definition of sport the following requirements: eligibility
and rules established by a governing association, contests between individuals or
teams, and events held in front of and announced to the public in advance.”® As
previously noted, there are presently a variety of governing bodies that establish both
rules and eligibility for esports competitions; these organizations are likely akin to
other governing associations such as the National Collegiate Athletic Association
or the United States Tennis Association.”* There is little dispute that esports occur
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between both individuals and teams, depending on the contest and game rules.
Additionally, the requirement that contests be announced to the public prior to
beginning is likely satisfied for major esports events; however, it is acknowledged
that in recreational settings, games may not be announced to the public prior to
commencing. Esports likely satisfy the test for a sport if the US Code—derived test
were to be used; however, given that no court has adopted such a test and there
are no established requirements for what constitutes a sport, it is mere speculation
that under current federal law esports would satisfy the requirements of a sport.

The Biediger Tests

In Biedigerv. Quinnipiac University, the Second Circuit Court of Appeals addressed
sport under Title IX regulations—in particular, whether competitive cheerleading
members can be counted as varsity athletes for the purpose of complying with
the legislation.”> The Biediger plaintiffs argued that Quinnipiac University had
improperly counted 30 athletes on the competitive cheerleading squad as varsity
athletes for the purpose of determining the proportion of females afforded athletic
opportunities, in comparison to the student body.? The Second Circuit observed that
competitive cheerleading at that time (2009-2010) did not yet qualify as a varsity
sport.”” The Second Circuit noted that “the district court observed that competitive
cheerleading was not yet recognized as a ‘sport,” or even an ‘emerging sport, by
the NCAA.”8 Quinnipiac’s cheerleading team did not qualify as a varsity sport
because (1) there was no off-campus recruiting, (2) there existed no uniform set
of rules that applied to competitive cheerleading, (3) the team competed against “a
motley assortment of competitors,” not only other varsity competitive cheerleading
teams, and (4) the cheerleading team did not have a postseason that was of sub-
stantial similarity to regular season competitions.” The Second Circuit accepted
the findings of the District Court, but noted that, in time, competitive cheerleading
may emerge as a recognized varsity sport.!%

Quinnipiac had argued in its pleadings that the lower court had erroneously
held that competitive cheerleading was not a sport.!%! Quinnipiac argued that com-
petitive cheerleading should be counted as a sport because the cheerleading team’s
“operating budget, benefits and services (e.g., equipment, medical treatment, study
halls, community service opportunities, publicity), and coaching staff [were] admin-
istered by the athletics department, just like all other varsity teams.”!92 Addition-
ally, Quinnipiac noted that athletes on the competitive cheerleading team received
scholarships and were eligible for awards and “University-wide recognition.”!03

In response, the Biediger plaintiffs argued that the district court had correctly
interpreted the status of competitive cheerleading as falling outside of the scope of
the definition of sport.!% The plaintiffs noted that prior to Title IX, most schools did
not afford women the chance for athletic participation.'% The plaintiffs cited a 2000
OCR Ietter stating that “cheerleading and other like activities are extracurricular
activities and are not considered sports.”!% The plaintiffs further cited the 2000
letter as noting that some activities “require a considerable amount of athleticism,
but not every athletic activity qualifies as a sport.”’1%7 In support for the plaintiffs, the
United States filed an amicus brief.'% The brief cited the district court, noting that
“for an athletic opportunity to count under Title IX, it must be genuine, meaning
that it must take place in the course of playing an actual ‘sport’ and it must allow
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an athlete to receive the same benefits and experiences that she would receive if she
played on another established varsity squad.”!%° The government cited the follow-
ing as important for classification as a sport: program structure and administration,
team preparation and competition (including practice opportunities, regular season
competitive opportunities, and post-season events), and the primary purpose of the
activity is “athletic competition at the intercollegiate varsity level.”!1% In support
of the plaintiffs, the National Women’s Law Center argued that in its current form
competitive cheerleading “does not rise to the level of varsity sport.”!!! The National
Women’s Law Center argued that competitive cheerleading “lacks the organization,
competition, and benefits that other varsity sports provide.”!'? The group noted that
while “activities such as cheerleading, drill team, and danceline” possess athletic
components, they are “extracurricular activities rather than sports.”!'3 The National
Women’s Law Center further noted that athleticism alone does not qualify an activ-
ity to be considered a sport for Title IX purposes.!'!4

In reply, Quinnipiac University argued that emerging sports, such as competi-
tive cheerleading, should not be held to the same recruiting standards as established
“sports like basketball and football.”!!> Quinnipiac further advanced the argument
that the OCR guidance was outdated and the OCR should give latitude to emerging
sports that increase participation opportunities for women.''® Quinnipiac noted that
under the OCR letter dated April 11, 2000, there are five components to determine
which activities are a sport under Title IX.!'7 While the application of the Biediger
Title IX tests to an analysis of whether esports constitute a sport is not dispositive,
the Biediger tests, in combination with other tests, may provide guidance for future
judicial interpretation as to the status of esports.

In addition to the parties’ arguments, the Biediger cheerleading case contained
a variety of different third-party positions as to what elements constitute a sport for
the purposes of Title IX.!!8 For instance, the American Association of Cheerleading
Coaches argued that there were four elements: physical activity propelling or over-
coming a mass through space, competing against an opponent, rules to determine
a winner, and the primary purpose of the activity being a comparison of skills.!?
Unlike other tests requiring physicality, the Cheerleading Coaches Association
specifies that physical activity propels or overcomes a mass through space; it is
likely that, while meeting the latter of the elements, esports does not satisfy the
specificity of the physicality prong in the definition from the American Association
of Cheerleading Coaches.

Quinnipiac cited a variety of elements derived from the OCR Dear Colleague
Letter, noting that a sport should be recognized if it has an operating budget com-
parable to that of other team sports and athletes receive comparable benefits and
services (including equipment, medical treatment, study halls, community service
opportunities, coaching opportunities, recruitment opportunities, try-outs, eligibility,
comparable practice times and frequency, and other competitive opportunities).'20
Additionally, Quinnipiac argued that team selection should be based on athletic
ability, the team competing during a defined season, the activity being administered
by a governing body, the primary purpose of the competition being athletic activity,
and athletes being able to receive recognition.!?! Provided esports are considered an
athletic activity, it is likely that they would satisfy the components that Quinnipiac
advanced unsuccessfully in attempting to convince the Second Circuit Court of
Appeals that cheerleading was a sport under the guidance of Title IX.!?2
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In addition to the arguments of the parties and various interest groups, the
United States also entered into the Biediger case by filing an amicus brief.!?3 The
government argued that for a sport to be counted under Title IX, it was required that
it allowed the athletes on the team to receive the same benefits as other athletes, had
a comparable program structure and administration, had comparable preparation for
and competition to other sports, had post-season events, and had athletic competi-
tion as the primary purpose.'?* It is likely that esports would compare similarly to
other sports on the first four elements articulated by the United States, as, unlike
cheerleading, there is a comprehensive esports competition schedule and post-
season.!'?> The most likely challenge to the factors identified by the United States
would be an argument that the competition is not of an athletic variety; however,
an interpretation that esports were not an athletic endeavor would render spurious
that sports such as chess contain an athletic component. As a consequence, it is
possible that esports would satisfy the factors identified by the government for
components present in recognized sports under Title IX.

The determination of whether esports are a sport may well be determined by
one of the aforementioned tests. However, it is also possible that a court may look to
a different source, such as state law, as a potential guideline for addressing whether
esports are a sport.'26 Indeed, the recently concluded dispute in New York over the
offering of mixed martial arts competitions within the state’s borders serves as a
meaningful example of the states’ traditional role in regulating how activities are
classified.'?” Nevada is the state arguably at the most advanced stage in preparing
to address esports at the state level.!?® In Nevada, as a result of the process for
determining gambling regulations being dependent on whether an activity is a
sport or other event, which may or may not be tied to a sport (e.g. which college
football player will win the Heisman Trophy), the state has taken a proactive role
into investigating how esports should be classified.'?® Washington State has also
taken an interest in a derivative aspect of esports, “skin” betting, '3 with the Wash-
ington State Gambling Commission ordering game maker Valve to cease facilitating
gambling via virtual gun and knife “skins.”!3! Despite these early steps, no state
has affirmatively taken a position on esports as sports. While the classification of
esports as sport is important for a number of federal statutes, there is large breadth
of federal laws that could potentially be implicated as esports continues to grow
in the United States regardless of its status as a sport.

Emerging Litigation

The issue of whether esports are classified as sport is quite important. If esports
are determined to be a sport, stakeholders will face a number of decisions that may
shape the future of the leagues, as well as perceptions toward them, and executives
will be forced to make difficult decisions regarding issues such as whether action
should be taken against states regulating esports betting via the Professional and
Amateur Sports Protection Act.'3? League officials would also need to determine
whether to seek assistance by the Department of Justice via the Wire Act!33 to shut
down the vast illegal gambling industry that has arguably fueled interest, but also
brought allegations of corruption to the industry.'** In addition to concerns sur-
rounding the gambling industry, the determination of esports as a sport may have
Title IX implications, if educational institutions choose to officially sanction esports
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teams as institutionally sponsored activities.'3 The interpretation of whether esports
constitute a sport has a meaningful impact on the industry and could implicate
multiple avenues of litigation. The first area of concern, as summarized in Table 2,
is the potential invocation of various sport-specific statutes, which apply to various
aspects of the esports field, including gambling, broadcasting, gender equity, and
participant representation.'3¢ In addition to the various sport-specific statutes that
may present hurdles to sustained growth, the industry faces potential challenges in
the areas of consumer protection statutes, intellectual property rights, and antitrust
laws. The esports industry’s growth has been at least aided by the attached gambling
industry, and this area of litigation has gained media attention.'3” As of August 29,
2016, four class action suits were filed by disgruntled gamers and their parents
(when minors) involved in esports wagering. In addition, intellectual property claims
recently surfaced against esports game developer Valve Corporation.'3® However,
a bounty of additional challenges to the unbridled growth of esports are possible
and distinctly foreseeable.

The original lawsuit filed against Valve Corporation alleged that the makers
of Counter-Strike: Global Offensive had violated a number of Connecticut state
laws in addition to federal Racketeer Influenced and Corrupt Organizations (RICO)
statutes, presupposing the predicate act of operating an illegal gambling business.'3°
Despite filing an amended complaint several days later, and a change of venue to
Washington State, the McLeod complaints were dismissed on October 4, 2016.140
The Western District of Washington court noted that the Plaintiffs had failed to meet
the standing requirements because they only suffered gambling losses.!4! Addition-
ally, state law gambling offenses failed to satisfy the predicate offense requirement
of the federal RICO statute.!#2 As a result of the dismissal of the RICO claims, the
court also dismissed the state law claims, citing a lack of subject matter jurisdic-
tion.!*3 The Reed and the C.B. cases were both disposed of by way of voluntary
dismissal with prejudice by the Plaintiff fewer than 30 days after the cases were
filed and prior to any briefs or motions to dismiss being filed.'*

While the first wave of consumer lawsuits against Valve Corporation appear to
have been weathered, there exists an ongoing intellectual property lawsuit against
it, as well as a state gambling commission investigation against the company.'#>
The legal attention that has recently been focused on Valve is a small indication of
the potential forthcoming federal litigation, should esports continue their expansion
in the United States. As briefly illustrated in Table 2, the breadth of areas of law
impacted by esports is meaningful, and at this nascent stage in the United States
companies such as Valve, Activision Blizzard, and Riot Games would be well
positioned to begin considering how to preemptively address issues that may be
reasonably anticipated. If the daily fantasy sports industry is to provide an example,
it appears that the strategy of proceeding on a state-by-state basis may be too costly
of an endeavor (risking regulatory oversight and states’ Attorneys General interven-
tion on a variety of issues; for example, at the outset of controversy and calls for
legislating this fledgling industry, daily fantasy companies merely argued whether
their activity was gambling).!46 It may be beneficial for these companies to adopt
proactive initiatives, such as the implementation of best practices guidelines in order
to demonstrate that the industry is capable of some level of self-regulation.!4” In
particular, specific organizations (such as the aforementioned gaming companies)
receive heightened scrutiny as a result of their potential vulnerability to corruption,
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considering criminal elements are beginning to notice the lucrative esports market
and take steps to capitalize on its growth.!8 Hence, it would be beneficial for esports
enterprises to implement procedures to avoid negative associations.!'#’

Conclusion

The classification of esports as a sport would have a potentially significant impact
on the industry in the form of increased exposure to certain litigation.'° While
clarification may provide some certainty moving forward, it is speculative as to what
impact clarity of status would provide to the average participant. It appears that a
number of the organized leagues are beginning to function similarly to other sports
leagues even without a proclamation that competitive video gaming is a sport.'>!
The development of esports as a form of mainstream entertainment is underway,
and given the continued growth in investment from mainstream partners, it is likely
that some of the identified areas of potential litigation will make their way to court
in the coming years.'>?

If other sports and sport-related industries are to provide a lesson for the devel-
opment and growth of esports, it would likely be that esports stakeholders should
take proactive steps to demonstrate that they are capable of largely autonomous
self-regulation. While it appears that the first wave of esports consumer lawsuits
have been handled with relatively little fanfare, the connection between the esports
game makers, developers, producers, and the derivative gambling industry is far
closer than the relationship between traditional sports and the gambling industry,
which frequently draws the interests of lawmakers. The close connection between
some segments of the gambling industry and some game makers may create an
added risk for the industry, particularly in the United States. Additionally, esports
do not fit into traditional conceptualizations of sport because esports fans often
actually play the same games that the professionals are playing—unlike most
adults, who only consume sport through the various broadcast platforms and do
not actively engage in the physical act of practicing and playing a sport, let alone
competitively. In spite of esports differences from traditional sport, the industry’s
continued growth in the United States will likely depend on providing examples
that are analogous to more traditional American sports and convincing lawmakers
that esports can fit within the current governance model. Alternatively, esports
actors will need to make a compelling case for sustainable self-regulation, to which
the recent examples from the daily fantasy sports industry may prove insightful.

The distinct level of control over each game and the derivative aspects of the
contests in esports may lead game makers to operate somewhat differently than
other leagues within the “unique” sport industry. Aside from the aforementioned
gambling and corruption issues, which are primarily addressed by the identified
federal sport-specific statutes, esports executives will need to preemptively focus on
antitrust matters, particularly as more competitors (and sponsors) enter an increas-
ingly crowded esports space.!33 Executive diligence and risk management will be
two of the most important game maker tasks in the coming years, especially with
the launch of ambitious new leagues such as Blizzard’s Overwatch League, which
will feature Overwatch teams in different cities across five continents.!>* Various
game manufacturers, event promoters, and team executives have begun an early
push to increase the numbers of female professional gamers; unlike other leagues
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that have often launched ill-conceived female-friendly marketing ploys to attract
consumers, esports stakeholders are seeking to expand actual participation of females
at the highest levels of competition.'>> Employment conditions and discrimination,
contractual disputes, labor and collective bargaining and arbitration, licensing,
player transfers and immigration are among several fronts, for which legal teams
of esports stakeholder groups need to strategically prepare, possibly by utilizing or
legislatively pursuing (e)sports-specific exemptions. The inevitable litigation, which
will continue to emerge in the esports industry, will be one of the major factors that
determines whether the activity continues to grow in popularity in the United States.
Indeed, one of the factors that may be telling with respect to the growth and success
of esports in the American market place is how stakeholders position the contests:
are they a sport or are they an entertainment activity, like going to the movies?'5° The
answer is unknown at present, but over the coming years, likely through litigation
in the flagged legal spheres, we will discover just what esports are.
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